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IN THE COURT OF CHIEF JUDICIAL MAGISTRATE, SONITPUR:: TEZPUR 

P. R. Case No-1649 of 2021 

Under section-363/498(A) of IPC 

 

Present:- Sri N. J. Haque, AJS,  

           Chief Judicial Magistrate,  

                      Sonitpur, Tezpur 

 

       State of Assam   
     –Vs–  

Sri Sanjit Rajak, 
S/O:- Nageswar Rajak 
R/O:- Chariduar 
P/S:- Chariduar  
Dist:- Sonitpur, Assam 

….…...Accused Person  
Advocate appeared: 

 
Mr. Nalini Kanta Mishra, Ld. Addl. P.P…………………………… For the State 

Mrs. Dulumoni Sinha, Ld. Legal Aid Counsel……………………… For the accused person 

 
Date of Framing of Charge   :- 07.01.2022 
Evidence recorded on   :- 01.02.2022, 15.02.2022, 23.02.2022,  

   & 07.03.2022   
Argument heard on   :- 10.03.2022  

Judgment delivered on  :- 21.03.2022  

 

J U D G M E N T 

History of Prosecution’s Case 

1. Prosecution case appears to be in a nutshell is that on 14.11.2021, one Smt. 

Kabita Rajak lodged an ejahar before the O/C of Chariduar PS alleging inter alia 

that she got married with accused Sri Sanjit Rajak around eight years back as 

per socially and thereafter, started leading her conjugal life with the accused 

person happily and out of wedlock, one male child was born to them. It is also 

stated that after birth of the male child i.e. around 07 years back, accused fled 

away with one woman and started residing at Bangalore. It is further stated 

that on 09.11.2021 she came to know that accused arrived at his house, then 
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she went to his house to meet him but the accused declined to accept her 

saying that he does not want to continue marital life with her and demanded 

his son from her. It is also stated that on 13.11.2021 at about 8 PM, when 

accused Sanjit Rajak tried to kidnap his minor child without her knowledge and 

her consent, on seeing the same the villagers had apprehended the accused in 

red hand and also recovered the minor child of the informant. 

 “INVESTIGATION” 

2. On receipt of ejahar, Chariduar P.S Case No-214 of 2021, under section-

498(A)/365/511 of Indian Penal Code was registered and investigation into. On 

completion of the investigation, the I.O. of this case submitted charge sheet 

u/s-498(A)/363/511 of Indian Penal Code against the accused person, who is in 

judicial custody.  

CHARGE & TRIAL 

3. On being produced accused/UTP through video conferencing before this court, 

copies u/s-207 of CrPC was furnished to the UTP/accused person through 

Superintendent of Central Jail, Sonitpur, Tezpur by way of sending a messenger 

from this court. The accused received the copy on acknowledgment inside the 

precinct of jail premises. After hearing both side, charges of offences u/s-

363/498)A of Indian Penal Code was read over and explained to the accused 

person to which he pleaded not guilty and claimed to be tried.   

STATEMENT OF DEFENCE 

4. The prosecution side to prove the guilty of the accused persons examined as 

many as 08 (Eight) numbers of witnesses including informant, victim and the 

investigating officer in support of this case. Considering the testimonies of the 

witnesses, prosecution side declined to adduce further evidence before this 

court. Hence, the evidence of prosecution side is closed. Accused person was 

examined u/s-313 of Cr.P.C and his pleas of denial are recorded in separate 

sheet and the same kept with the case record. Accused declined to adduce 

evidence on his defence. 
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ARGUMENT 

5. I have heard arguments of both sides, gone through the case record in the 

backdrop of evidences presented before this court by prosecution side. 

6. The points for determination in this case are:- 

(i.) Whether the UTP/accused being the husband of informant 

named Smt. Kabita Rajak on or before 09.11.2021 had 

subjected her to mental as well as physical torture upon her 

and further drove her out from her matrimonial house and 

thereby committed an offence punishable u/s-498(A) of IPC?   

 

(ii.) Whether the UTP/accused on 13.11.2021 at about 08:00 PM 

at a place called Chariduar had kidnapped the son of 

informant from the lawful guardianship of his mother i.e. the 

informant named Smt. Kabita Rajak and thereby committed 

an offence punishable u/s-363 of IPC?   

 

EVIDENCES OF PROSECUTION SIDE 

7. In this case prosecution side to prove the contentions of the ejahar examined 

as many as eight numbers of witnesses including informant, victim and the 

investigating officer in support of this case. Let us reproduce the relevant part 

of the evidences adduced by each witness for the sake of proper appreciation.  

8. PW-1, Smt. Kabita Rajak being the informant of this case deposed before the 

court that accused is her husband. She also deposed that 8 years back, she got 

married with the accused and started leading her conjugal life and after one 

year of her marriage, she gave birth of a male child. She further deposed that 

thereafter, her husband fled away with a woman to Bangalore deserting her 

and her child and thereafter, she came to her paternal house and since from 7 

years she is living with her parents. She also deposed that before she lodged 

the ejahar against the accused, she went to his house knowing the fact that her 

husband came to his house from Bangalore but her husband declined to accept 

her. She deposed that after 2 days when her son was sleeping, her husband 

came there and took away her son but meanwhile her husband was caught on 

the road by the villagers. Thereafter, she lodged the ejahar on the next day of 

the incident. She identified her ejahar as Ext-1 wherein she put her signature 
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as Ext-1(1). She also deposed that at the time of incident the age of her child 

was around 8 years.  

9. PW-1 in her cross-examination testified that her husband also has his right of a 

father on her child. She also deposed that she has not received any order from 

Court regarding custody of her child. She denied the fact that she wilfully came 

to her parental home along with her child from the house of accused. She also 

denied the fact that she disconnected all sorts of connections with her husband. 

She also deposed that the incident took place at the house of accused person. 

She further deposed that when her husband took away her child, at that time 

her child was sleeping at the house of accused. She denied the fact that her 

husband was trying to give love as father to her child and went closed to her 

child but she suspected him and lodged ejahar. She also denied the fact that 

her husband not kidnapped her son.  

10. PW-2, Sri Nitul Chakraborty deposed before the court that he does not know 

the informant of this case but he knows the accused person. He also deposed 

that he does not know anything about the incident. The cross-examination of 

PW-2 was declined by defence side.  

11. PW-3, Sri Dilip Sarmah deposed before the court that he does not know the 

informant and the accused of this case. He also deposed that he does not know 

anything about the incident. The cross-examination of PW-3 was declined by 

defence side.  

12. PW-4, Sri Nipen Das deposed before the court that he knows the informant and 

the accused person of this case. He further deposed that both the informant 

and accused are husband and wife. He also deposed that he only heard that 

the accused attempted to take away his son from the informant and villagers 

caught him red handed. He further deposed that he forgot the date and time of 

incident. He knows this much only. PW-4 in his cross-examination testified that 

4-5 years back incident occurred. He also deposed that he does not know from 

whom he heard about the incident.  

13. PW-5, Sri Rajkumar Nayak deposed before the court that the informant of this 

case is his sister and the accused person is his brother in law. He also deposed 
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that 10 years back, his sister Smt. Kabita Rajak got married with the accused 

and after 2 years of their marriage one male child born out of their wedlock. He 

further deposed that after six months of giving birth of the child, the accused 

deserted his sister and fled away to an unknown place and after six month of 

that incident they came to know that accused eloped with a woman and went 

to Gujrat. He also deposed that thereafter, they brought his sister along with 

her child to their house from her matrimonial home. He further deposed that 

sometimes, his sister went to her matrimonial home. He also deposed that after 

8 years the accused came back to his house and then his sister went to her 

matrimonial home but the accused declined to lead conjugal life with his sister. 

He deposed that accused was taking his child and villagers apprehended him in 

red hand. Thereafter they informed the incident to police. 

14. PW-5 in his cross-examination testified that his house situated around 45 km 

away from the house of the accused. He also deposed that he does not know 

personally the woman with whom the accused eloped to Gujrat. He further 

deposed that he did not lodge any ejahar. He deposed that the age of the male 

child of his sister is 8 years. He also deposed that he has not seen any incident. 

They heard about the incident. He further deposed that they did not file any 

ejahar when accused threatened his sister to take his male child with him. He 

further deposed that he came to know that accused wanted to take his child 

with him but he did not take his child with him. He further deposed that he 

does not know who called the villagers to the house of accused. He further 

deposed that accused has his parents, brother and sister-in-law at his house. 

He denied the fact that accused never declined to lead conjugal life with his 

sister. He also denied the fact that accused never attempted to take his son 

with him. He further denied that villagers never apprehended the accused along 

with his son. 

15. PW-6, Sri Nayan Moni Choudhury deposed before the court that he knows the 

informant and the accused person of this case. He also deposed that in the 

year 2012, informant got married with accused and led conjugal life for about 2 

years and during their wedlock one male child was born out of their wedlock. 
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He further deposed that he heard that the accused become traceless from his 

village. More also, he deposed that he came to know that accused eloped with 

a woman and the informant started living at her parent’s house. He also 

deposed that in the year 2021, the accused returned to his house and knowing 

about the same informant went to the house of accused but accused declined 

to lead conjugal life with the informant and also demanded his son. Thereafter, 

informant lodged ejahar against him.   

16. PW-6 in his cross-examination testified that the informant is not his sister. He 

further deposed that his house situated around 25-30 KM away from the house 

of the accused. He also deposed that on the next day of incident, he went with 

the informant to police station. He further deposed that he does not know what 

happened before he arrived at the police station. He denied the fact that 

informant herself wilfully not wants to live with the accused. He also denied the 

fact that accused not demanded his son.  

17. PW-7, Sri Jeet Rajak being the victim of this case deposed before the court that 

informant is his mother and accused Sanjit Rajak is his father. He also deposed 

that he does not know the date and time of the incident. He further deposed 

that one day at night while he was sleeping his father took his out of the room 

and takes him till the gate of their house. Then he was crying and knowing the 

same his mother get him back from his father. He also deposed that since from 

his childhood he has never seen his father and he saw him at Chariduar prior 

one day of the incident when he along with his mother went to the house of his 

father and on the next day his father attempted to take him with him. He also 

deposed that after the incident he was taken to police station and from there 

he was taken to court where his statement was recorded. He identified his 

statement as P. Ext-2 wherein he put his signatures as P. Ext-2(1) and P. Ext-

2(2).   

18. PW-7 in his cross-examination testified that he used to stay at his paternal 

grandfather’s home and sometimes he along with his mother used to visit at 

the house of his father. He also deposed that his father has his parents, brother 

and sister-in-law at his house and everybody of his father’s house loves him. He 
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further deposed that at the time of incident he was sleeping with his mother 

and his father was not there with them. He denied the fact that he did not state 

before the court earlier that one day at night while he was sleeping his father 

took him out of the room and takes him till the gate of their house. He further 

denied the fact that he did not state before the court earlier that he was crying 

and knowing the same his mother get him back from his father. He denied the 

fact that he did not state before the police that one day at night while he was 

sleeping his father took him out of the room and takes him till the gate of their 

house. He also denied the fact that he did not state before the police earlier 

that he was crying and knowing the same his mother get him back from his 

father. He denied that his father never attempted to kidnap him.  

19. PW-8, SI Arjun Ch. Das being the Investigating Officer of this case deposed 

before the court that on 14.11.2021, he was posted at Chariduar PS as SI and 

on that day O/C of Chariduar PS received an ejahar lodged by one Kabita Rajak 

and accordingly, on received of the same, the O/C of Chariduar PS registered 

the same as Chariduar PS Case No-214/2021, U/S–498(A)/365/511 of IPC. He 

also deposed that thereafter, O/C of Chariduar P.S. endorsed him to investigate 

the case and accordingly he started his investigation by visiting the place of 

occurrence and prepared sketch map. He identified the sketch map as P. Ext-3 

wherein he put his signature as P. Ext-3(1). He further deposed that he also 

recorded the statement of informant and other witnesses and thereafter, he 

send the victim for medical examination and collected the medical report. He 

deposed that the victim Sri Jeet Rajak was sent before the Hon’ble court for 

recording his statement u/s-164 of Cr.P.C. and subsequently his statement was 

recorded by the Hon’ble court. He also deposed that he apprehended accused 

Sanjit Rajak and forwarded him before the Hon’ble Court. He further deposed 

that on conclusion of his investigation, he submitted charge-sheet against the 

accused person u/s-498(A)/363/511 of IPC. He identified the charge-sheet as P. 

Ext-4 wherein he put his signature as P. Ext-4(1).  

20. PW-8 in his cross-examination testified that he visited the place of occurrence 

on the date of incident. He further deposed that the place of occurrence is the 
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courtyard of informant. He also deposed that he did not record the statement 

of other family members of informant. He admitted that PW-7 did not state 

before him that his father took him from his room till the gate of their house. 

He also admitted that PW-7 did not state before him that he was crying and 

knowing the same his mother get him back from his father. He deposed that 

PW-7 state before him that his father having quarrel with his mother attempted 

to take him from the house. He denied the fact that he has not investigated the 

case properly and without any materials he has submitted charge sheet.  

DISCUSSION, DECISION AND REASONS FOR SUCH DECISION 

21. For the convenience of discussion and decision of both points for determination, 

I would like to discuss both points together.  

22. It is worth mentioning that, the criminal jurisprudence of the country rests on 

the principle of proving the guilt of the accused person beyond all reasonable 

doubt by the prosecution. There must not be any shadow of doubt on the 

truthfulness of the prosecution case. This being the cardinal principle of 

criminal jurisprudence, we must scrutinize the evidence produced by the 

prosecution from all possible corners and must also test the veracity of the 

witnesses. If the witnesses are found as wholly reliable on the point of guilt of 

the accused then only the accused can be held as guilty of the alleged crime. 

23. In the upcoming discussions this Court shall try to evaluate the evidences on 

record in the light of both points for determinations formulated hereinbefore 

and for the benefit of proper appreciation of evidences of record, I would like to 

throw light upon the prime accusations levelled against the accused person by 

the prosecution in this case.   

24. On meticulous as well as thoughtful perusal of entire case in hand, this Court 

finds that the prosecution side has got the burden of prove that accused Sri 

Sanjit Rajak tortured informant Smt. Karabi Rajak mentally and physically and 

on 13.11.2021 at 08:00 PM, the accused attempted to kidnap her son and 

thereafter, her son was recovered. The prosecution side to prove the prime 

accusations against the accused examined as many as 08 numbers of witnesses 

including the victim.  
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25. Before appreciation of the evidences on record, let us discussed all the essential 

ingredients of offence of Section-363 of Indian Penal Code are as follows:- 

(i) The victim kidnapped was a minor being below 16, if 

male, or below 18, if female; 

(ii) The victim kidnapped was in the keeping of a lawful 

guardian; 

(iii) Accused took on enticed away the victim from such 

keeping of the guardian;  

(iv) Accused did so without the consent of the lawful 

guardian.  

26. The prosecution side has also got the burden of prove to establish the aforesaid 

ingredients to bring home the charge against the accused. Again arriving to the 

ingredients of offence punishable under section-498(A) of IPC, this court finds 

that the prosecution needs to establish the following essential ingredients:- 

(i) The woman must be married; 

(ii) She must be subjected to cruelty or harassment; and. 

(iii) Such cruelty consisted in- 

 Any lawful conduct as was likely to drive 

such woman to commit suicide or to cause 

grave injury or danger to her life, limb or 

health whether mental and physical;  

 Harm to such woman with a view to 

coercing her to meet unlawful demand for 

property or valuable security or on account 

of failure of such woman or any of her 

relations to meet the lawful demand;  

 The woman was subjected to such cruelty 

by her husband or any relation of her 

husband. 

27. Now, coming to the evidences on record, this court finds that PW-1 is the 

informant Smt. Kabita Rajak and as per her evidence 8 years back, she got 
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married with the accused person and after one year of her marriage, she gave 

birth of a male child. Thereafter, accused fled away with a woman to Bangalore 

deserting her and her child. She also claimed that since from last 7 years she is 

living with her parents and before she lodged ejahar against the accused, she 

went to the house of accused knowing the fact that her husband came to his 

house from Bangalore but accused declined to accept her. After 2 days when 

her son was sleeping, accused came there and took away her son but 

meanwhile accused was caught on the road by villagers. Thereafter, she lodged 

the ejahar. She in her cross-examination admitted that the incident took place 

at the house of accused person and at that point of time her son was sleeping 

at the house of accused. So, it is seen that the alleged kidnapping took place in 

the house of accused person. From the evidence-in-chief of PW-1 nowhere any 

of the essential ingredients of offence punishable under section-498(A) of IPC 

stands proved against the accused person as the victim herself simply claimed 

that she was deserted by the accused person. The fact of desertion without any 

proof of ingredients of Section-498(A) of IPC failed to make the accused liable 

under the offence described in Section-498(A) of IPC.  

28. Now, coming to the fact of kidnapping the informant categorically stated in her 

evidence-in-chief that when her son was sleeping at the house of the accused, 

accused took away her son and thereafter, the accused person was caught by 

the villagers. PW-2 and PW-3 don’t know anything about the alleged incident. 

PW-4 heard that accused attempted to take away his son from the informant 

and villagers caught him red handed. PW-5 stated in his evidence that after 

marriage accused eloped with a woman to Gujrat and after 8 years when the 

accused came back to his house his sister went to her matrimonial house but 

accused declined to lead conjugal life with his sister. He also deposed that the 

accused was taking his child and villagers apprehended him in red hand. He in 

his cross-examination claimed that he has not seen the incident. The evidence 

of PW-5 supported the contention of PW-1 where she claimed that accused was 

taking her son.  
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29. PW-6 one Sri Nayan Moni Choudhury deposed that both the informant and the 

accused got married in the year 2012 and one male child was born out of their 

wedlock. Thereafter, he heard that accused become traceless from his village 

and eloped with a woman and the informant started living at her parent’s 

house. He also testified that in the year 2021, accused returned to his house 

and knowing about the same informant went to the house of accused but 

accused declined to lead conjugal life with the informant and demanded his 

son. The evidence of PW-6 appears to be contradictory with the version of PW-

1 and PW-5 where both PW-1 and PW-5 claimed that accused was taking his 

son on the date of incident and caught by villagers. PW-6 simply contradicted 

their versions by deposing that when the informant went to the house of 

accused in the year 2021 the accused declined to lead conjugal life with the 

informant and demanded his son. Which suggests that PW-6 contradicted the 

versions of informant and PW-5 by stating that the accused has only demanded 

his son which clearly indicates that the evidence of PW-1, PW-5 and PW-6 

appears to be contradictory with each other.  

30. Now, coming to the evidence of PW-7 who is the victim of this case named Sri 

Jeet Rajak, who is also the son of the accused and the informant and as per his 

evidence on the date of incident while he was sleeping, his father took him out 

of the room and takes him till the gate of their house. Then he was crying and 

knowing the same his mother get him back from his father. He also testified 

that since from his childhood he has never seen his father and he saw him at 

Chariduar prior one day of the incident when he along with his mother went to 

the house of his father and on next day his father attempted to take him with 

him. He also exhibited his statement recorded by the Court as P. Ext-2 where 

he testified before the court that on 13.11.2021 his father came to kidnap him 

and his mother rescued him from his father. PW-7 admittedly did not claim in 

his statement recorded under section 164 of CrPC vide P. Ext-2 that on the date 

of incident his father took him out of the room and takes him till the gate of 

their house. Hearing his crying, his mother got him back from his father. PW-7 

contradicted his own version as he deposed before the court in his statement 
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recorded under section-164 of CrPC where he claimed that his father went to 

kidnap him but during his evidence before the court as PW-7 he claimed that 

his father took his out of the room and takes him till the gate and his mother 

rescued him on hearing his cry. PW-1 and PW-5 in their evidences claimed that 

accused was caught red handed by the villagers when the accused was taking 

his son from the custody of PW-1. The victim PW-7 claimed that his mother 

rescued him from his father when his father was taking him till the gate of their 

house. The victim vice versa in his statement recorded under section-164 of 

Cr.P.C vide P. Ext-2 claimed that his father went to kidnap him. All the 

aforesaid statement appears to be contradictory with each other and in 

presence of those material contradictions the evidence appears to be doubtful 

and untrustworthy in nature.  

31. The prosecution side even failed to examine any single witness to support the 

fact that accused was caught red handed by villagers at the time of kidnapping 

his son. The evidences of PW-1, PW-5 and PW-7 further clarified that on the 

date of incident the victim was sleeping at the house of accused itself and in 

respect of the fact kidnapping all three witnesses have deposed separate 

stories. As per PW-1 and PW-5 the accused was taking his son and the villagers 

caught the accused red handed. As per PW-6 on the date of incident accused 

demanded his son from the informant. As per the victim i.e. PW-7 the accused 

took him out of the room and takes him till the gate of their house and his 

mother get him back. The victim again in his statement recorded u/s-164 of 

CrPC vide P. Ext-2 testified that on the date of incident accused went to kidnap 

him. All the aforesaid facts in respect kidnapping appears to be contradictory 

with each other and those contradictions cannot be brushed aside as the 

contradictions are in respect of material fact of the prosecution story. PW-8 is 

the Investigating Officer who has exhibited the sketch map as P. Ext-3 and 

charge-sheet as P. Ext-4. PW-8 in his cross-examination admitted that PW-7 did 

not state before him that his father took him from his room till the gate of their 

house. He also affirmed that PW-7 did not state before him that he was crying 

and knowing the same his mother get him back from his father.    
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32. To sum up the evidences on record, this court finds that all the vital witnesses 

of the prosecution appears to be contradictory with each other and those 

contradictions regarding the material fact and cannot be over looked. 

Furthermore, none of the prosecution witnesses are appears to be fully truthful 

and the court is unable to put its reliance upon their evidences.  

33. Therefore, in the light of the aforesaid discussion, this court is of considered 

opinion that the prosecution side failed to adduce any probable evidence to 

prove the charge under section-498(A) of IPC against the accused. 

Furthermore, the evidences presented by the prosecution side regarding the 

offence punishable under section-363 of IPC appears to contradictory in nature. 

From the evidences of PW-1 and PW-5, it disclosed that there was a kidnapping 

of the son of the informant. As per the evidence of PW-6, it disclosed that there 

was a demand of the son. As per the evidence of PW-7 who is the victim of this 

case, this court finds that there was attempt of kidnapping of the son of 

informant. The accused himself appears to be the father of victim and the 

alleged incident occurred at the house of the accused.  

34. The prime accusations that levelled against the accused regarding kidnapping 

of his own son by the mother of the victim not appears to be proved in the light 

of the contradictory evidences presented by PW-1, PW-5, PW-6 and PW-7. 

Therefore, this court is of constrained to opine that the prosecution side failed 

to prove the charge under section-363 of IPC against the accused person.          

35. In this case considering the factual matrix of the case it disclosed before this 

court that on the date of incident the mother of the victim was the lawful 

guardian of the child for the purposes of Section 361, Indian Penal Code. The 

parties being Hindus, the father (accused) is the lawful guardian, whose rights 

of guardianship until they are taken away by a decree of a competent Court or 

surrendered by himself are paramount to those of any other person. The 

accused being the father having acquiesced in the retention by the mother of 

the custody of this child from the date of his birth for over three years and 

three months, the mother clearly comes within the meaning of the explanation 

to Section 361, Indian Penal Code. It was observed by “Rankin, C.J., in 



16 
P.R Case No-1649 of 2021 

(State of Assam Vs Sri Sanjit Rajak) 

 
Saharali Mahammad v. Kamizuddin Mahammad (1930) I.L.R. 58 Cal. 

897”:- 

“I do not doubt at all that the explanation to Section 361 

was intended to extend the meaning of the words 

'lawful guardian' beyond their ordinary scope. It is 

extended to include any person lawfully entrusted with 

the care or custody of such minor or other person. I do 

not doubt either that, where, by consent of the relatives, 

a minor has been allowed to be in the custody of a 

particular relative, the definition given by the section will 

be satisfied. In such a case, there may be no definite 

transaction of entrustment, but the consent of the 

relatives would be quite sufficient to make the 

guardianship lawful guardianship.” 

36. Therefore, it is proved in this case is that the child was in the keeping of his 

mother who was a lawful guardian within the meaning of Section-361 of Indian 

Penal Code and that the child was taken or enticed away out of her keeping. 

Section-361 says that "whoever takes or entices...is said to kidnap" and there 

can be no doubt that the word "whoever" will include the informant’s husband 

i.e. the accused. But this is not quite sufficient. The exception to Section 361 

states as follows: 

“This section does not extend to the act of any person 

who in good faith believes himself to be the father of an 

illegitimate child, or who in good faith believes himself to 

be entitled to the lawful custody of such child, unless 

such act is committed for an immoral or unlawful 

purpose.” 

37. Now, if a person who in good faith believes himself to be entitled to the lawful 

custody of a child cannot commit an offence under Section-361 of Indian Penal 

Code, it seems to follow a fortiori that a person who is in fact the father of the 

child, and therefore in law entitled to the lawful custody of the child cannot 
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come within the scope of Section 361, Indian Penal Code. In this case it can be 

said on behalf of the accused that he did not merely in good faith believe 

himself to be entitled to the lawful custody of his child, but that he was beyond 

the possibility of any challenge entitled to the lawful custody of the child, and 

that therefore his act in taking the child from the keeping of his mother could 

not amount to an offence of kidnapping from lawful guardianship. 

38. In this case the exception itself states that Section-361 does not extend to the 

act of a person who in good faith believes himself to be entitled to the lawful 

custody of the child, unless such act is committed for an immoral or unlawful 

purpose. In the present case it cannot be said that the prosecution has 

established that the act of the accused was committed for an immoral or 

unlawful purpose. The charge against the accused was that he had kidnapped 

the child. The prosecution side of this case failed to adduce any evidence to 

prove that the accused was kidnapped by the accused for any immoral 

purpose. Even there is no whisper from the prosecution side to explain for what 

purpose the accused intended to kidnap the victim boy who is his own son. 

39. Therefore in the light of all the aforesaid discussions this court finds that in this 

case it can be said on behalf of the accused that he did not merely in good faith 

believe himself to be entitled to the lawful custody of his child, but that he was 

beyond the possibility of any challenge entitled to the lawful custody of the 

child, and that therefore his act in taking the child from the keeping of his 

mother could not amount to an offence of kidnapping from lawful guardianship. 

Further, this case comes within the purview of exception to section-361 of IPC 

and the accused is entitled to the benefit of said provision. 

40. In view of the above evidences on record, I am of the opinion that the 

prosecution side has failed to prove the charges against the accused person 

named Sri Sanjit Rajak beyond reasonable doubt and as such Sri Sanjit Rajak is 

entitled to get the benefit of doubts in this case.  Accordingly, accused person, 

named, Sri Sanjit Rajak is acquitted from the charges under section-498(A)/363 

of Indian Penal Code and sets at liberty. Accused is directed to execute a PR 
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Bond of Rs.10,000/- in the light of provision of Section-437A of Cr PC as he is 

languishing in judicial custody. 

41. Accused shall appear before the court, if any appeal against his acquittal prefer 

by the prosecution.  

42. Accordingly, the case is disposed of. Judgment is prepared and pronounced in 

open court. Given under my hand & seal of this court on this 21st day of March, 

2022 at Tezpur.  

 
     

          (Sri N. J. Haque) 

Dictated and Corrected by me                     Chief Judicial Magistrate, 

                                   Sonitpur: Tezpur 

  

    Chief Judicial Magistrate, 
                     Sonitpur: Tezpur 
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APPENDIX -14 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 

A. Prosecution: 

RANK NAME NATURE OF EVIDENCE (EYE 
WITNESS, POLICE WITNESS, EXPERT 
WITNESS, MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

PW-1 Smt. Kabita Rajak INFORMANT 

PW-2 Sri Nitul Chakraborty OTHER WITNESS  

PW-3 Sri Dilip Sarmah OTHER WITNESS 

PW-4 Sri Nipen Das OTHER WITNESS 

PW-5 Sri Rajkumar Nayak OTHER WITNESS 

PW-6 Sri Nayan Moni Choudhury OTHER WITNESS 

PW-7 Sri Jeet Rajak VICTIM 

PW-8 SI Arjun Ch. Das POLICE WITNESS 

 
 
 

B. Defence Witnesses, if any: 

RANK NAME NATURE OF EVIDENCE (EYE 
WITNESS, POLICE WITNESS, EXPERT 
WITNESS, MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

NIL NIL NIL 

 
C. Court Witnesses, if any: 

RANK NAME NATURE OF EVIDENCE (EYE 
WITNESS, POLICE WITNESS, EXPERT 
WITNESS, MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

NIL NIL NIL 

 

LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS 

A. Prosecution: 

Sr. No. Exhibit Number Description 

1 Ext-1 FIR  

2 Ext-1(1) Signature of PW-1 

3 Ext-2 Statement of victim i.e. PW-7 
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4 Ext-2(1) to Ext-2(2) Signatures of PW-2 

5 Ext-3 Sketch Map 

6 Ext-3(1) Signature of PW-8 

7 Ext-4 Charge Sheet 

8 Ext-4(1) Signature of PW-8 

 

B. Defence: 

Sr. No. Exhibit Number Description 

NIL NIL NIL 

 

C. Court Exhibits: 

Sr. No. Exhibit Number Description 

NIL NIL NIL 

 

D. Material Objects: 

Sr. No. Exhibit Number Description 

NIL NIL  NIL 

 

 

 
Chief Judicial Magistrate, 

                                  Sonitpur: Tezpur 
 


